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DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 22 February 2019

From: Assistant Executive Director – Economy and 
Infrastructure

WILDLIFE & COUNTRYSIDE ACT 1981 – SECTION 53 
PROPOSAL TO UPGRADE PUBLIC FOOTPATH NO 362033 TO 
BRIDLEWAY AND ADD A SECTION OF PUBLIC BRIDLEWAY AT 
LINTON GILL, IVEGILL IN THE PARISH OF SKELTON, DISTRICT OF 
EDEN

1.0 EXECUTIVE SUMMARY

1.1 An application has been received to upgrade a section of public footpath no 
362033 to public bridleway and add a section of public bridleway at Linton 
Gill in the parish of Skelton.   A plan (Appendix A) shows the sections of 
path to be upgraded and added.

1.2 The purpose of this report is to present Members with the evidence 
regarding the proposed upgrading and addition of this right of way and for a 
decision to be made whether to proceed with the next stage of the process 
by making a legal order.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY IMPLICATIONS, 
AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is “To ensure places in Cumbria are well-
connected and thriving”

2.2 This matter is a decision making process of a quasi-judicial nature.  There 
should be no policy or political consideration given and any potential 
financial implication should be ignored.  It is solely a matter of weighing the 
strength of evidence and if it is sufficient to meet the burden of proof then 
the legal steps must be taken.

3.0 RECOMMENDATION

3.1 It is recommended that the application to upgrade public footpath no 362033 
to a bridleway (shown A-B on the map at Appendix A) and add a new length 
of public bridleway in the parish of Skelton (shown B-C on the map annexed 
at Appendix A) be rejected.
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4.0 BACKGROUND

4.1 An application was received dated 24 April 2011 to upgrade public footpath no 
362033 to a bridleway and also add a linking section of public bridleway at 
Lintongill, Ivegill in the parish of Skelton. 

4.2 A similar application was considered by this Committee on 31 March 2005 (Copy 
attached as Appendix B) and rejected on the basis there was a lack of evidence 
that a mapping mistake was made when the Definitive Map was prepared in the 
early 1950s.  The applicant was advised that should any further material be 
discovered he could put in a new application.

4.3 Attached as Appendix C is an extract from the current Definitive Map and 
Statement in respect of public footpath no 362033.

4.4 The route of the right of way remains as claimed in the parish surveys undertaken 
in the early 1950s and depicted on the draft definitive map and statement and 
detailed in the original parish schedule submitted by the parish council back in the 
early 1950s. 

5.0 EVIDENCE

5.1 The 2011 application was accompanied by a list of the names of 6 people to 
contact for evidence together with an extract from “The Motor Cycle” published on 
5 March 1953 with details of the Alan Trophy Trial which the applicant claims used 
the Linton Gill to Steel Gate path (copy attached as Appendix D).

5.2 The applicant submitted two map extracts, which are attached as Appendices E1 
and E2 to this report, prior to consideration of this matter at the November 2018 
meeting of this Committee. This resulted in the report being taken off the agenda 
for officers to consider the new evidence and its relevance to the 2011 application.  

The applicant stated that the original map from 1953 showed the correct bridleway 
going through Linton Ghyll Farm (Appendix E1) and the updated map showed the 
wrongly updated route via Sycamore Farm (Appendix E2).  No further explanation 
has been received as to the relevance of the two maps in relation to the 2011 
application.

5.3 The County Council contacted the people listed by the applicant, 2 of whom had 
produced evidence forms for the earlier application which had been considered in 
2005. They were asked to complete Rights of Way User Evidence Forms and/or 
statements of use.

5.4 One of the gentlemen rang to say that he did not wish to complete an evidence 
form but stood by his original evidence.

5.5 Another gentleman did not complete an evidence form but sent in a letter in 
support of the application.  However, he did not say that he had used the public 
footpath on horseback nor did he produce any other evidence in support of the 
proposal.

5.6 None of the other persons contacted submitted any evidence despite several 
reminders.
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6.0 CONSULTATIONS

6.1 The local member at the time the application was received, Mr Albert Richardson, 
was consulted but no response received.

6.2 The statutory undertakers have been consulted.  Further, the usual prescribed 
organisations have been consulted:

Skelton Parish Council – no response

Ramblers – no response received

Byways and Bridleways Association – no response received

Open Spaces Society – no response received

Local Ramblers Representative – “We would welcome the addition of this route to 
the definitive map, though we have no additional evidence, apart from the fact that 
I walked the route without objection in about 1985” 

Cumbria and Lakes Local Access Forum – “The upgrading and addition to 
FP362033 would appear to be appropriate – assuming that interlinking with other 
bridleways is currently or potentially possible.”

Cyclists' Touring Club – no response received

British Driving Society – no response received

Auto Cycle Union – no response received

Cumbria Bridleways Society – no response received

British Horse Society – no response received

Eden District Council – no response received

Affected Landowner no 1 – “We note that you will be recommending the 
application be rejected, but for the avoidance of doubt everything said in 2005 is 
repeated and our clients will object if the matter goes any further”

Affected Landowner no 2 – Has verbally indicated that she stands by her original 
submission following the first application and would object to any order 

7.0 LEGAL POSITION

7.1 The County Council has a statutory duty to keep the Definitive Map and Statement 
of Rights of Way under continuous review (section 53 of the Wildlife & Countryside 
Act 1981). 

7.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, the 
County Council shall make an order modifying the map and statement adding the 
claimed right of way to the map.
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7.3 An application for a modification order involves a two-stage process whereby the 
County Council makes the order and then, if appropriate, confirms the order if 
there are no outstanding objections to it or, where there are such objections, the 
order can only be confirmed by the Secretary of State

7.4 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  It must, 
therefore, evaluate the application.  All the evidence must be weighed in the 
balance and any relevant legal principles applied to it.

7.5 The first part of the application to upgrade the existing public footpath to a 
bridleway (shown A-B on the map at Appendix A) is made pursuant to section 
53(3)(c)(ii) Wildlife and Countryside Act 1981on the ground that a highway shown 
in the map and statement as a highway of a particular description ought to be 
there shown as a highway of a different description.  

7.6 The second part of the application to add a new bridleway (shown B-C) is made 
pursuant to section 53(3)(c)(i) Wildlife and Countryside Act 1981on the ground 
that there has been a discovery by the County Council which (when considered 
with all other relevant evidence available to them) shows that a right of way which 
is not shown in the map and statement subsists or is reasonably alleged to subsist 
over land in the area to which the map relates, being a right of way such that the 
land over which the right subsists is a public path. 

7.7 In deciding whether a right of way subsists, it is necessary for the evidence to 
establish that, on a balance of probabilities, the right of way subsists.  In deciding 
whether it is reasonable to allege that a right of way subsists, it is merely 
necessary for it to be shown that a reasonable person, having considered all the 
relevant available evidence, could reasonably allege that a right of way subsists.  
Therefore, the evidence necessary to establish that a right of way does in fact 
subsist is greater than that which is necessary to establish that a right of way is 
reasonably alleged to subsist.

7.8 At the confirmation stage of an order, the only test to be applied is the higher one, 
namely whether a right of way has been shown to subsist on the balance of 
probabilities.

7.9 Section 31 of the Highways Act 1980 states that where a way over any land, other 
than a way of such a character that use of it by the public could not give rise at 
common law to any presumption of dedication, has been actually enjoyed by the 
public “as of right” and without interruption for a full period of 20 years, the way is 
to be deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention to dedicate. The phrase “as of right” is the 
common law principle that for usage to give rise to a presumption of dedication the 
user had to be without force, without secrecy and without permission.

7.10 Under paragraph 2.1 (g)(vii) Part 2 of the Constitution, Committee has the duty to 
keep a Definitive Map and Statement under review. 
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8.0 OPTIONS

8.1 The Committee may accept or reject the recommendation.  Should they agree the 
recommendation the applicant has the right of appeal to the Planning Inspectorate 
at Bristol. 

8.2 Should they reject the recommendation this may result in objections being 
received and possibly a public hearing or inquiry would then follow.

9.0 ASSESSMENT AND CONCLUSION

9.1 The user evidence produced is insufficient to prove that public footpath no 362033 
should be upgraded to a bridleway or that a new bridleway be created between 
Points B and C on the plan at Appendix A.

9.2 The article produced about a motorcycle trial which took place back in 1953, was 
not specific and is not evidence of bridleway use.

9.3 The older map shows geographical/topographical features present on the ground 
at the time of survey, with no evidence of presence or status of a public right 
(Appendix E1).

9.4 This point is backed up by case law and guidelines from the Planning Inspectorate 
that such maps are not evidence of the public or private rights but are in fact a 
visible track at the time of the survey.

9.5 The newer map shows less detail than the older map with regard to 
geographical/topographical features at the time of survey, and an additional OS 
PRoW representation for which their small print disclaimer on the legend states 
that the public rights of way have been taken from the local authority’s definitive 
map.(Appendix E2).

9.6 I therefore conclude that the evidence produced, when considered with the 
original findings back in 2005, is insufficient evidence to prove that a mistake was 
made when the Definitive Map was produced and Members are therefore advised 
to reject the application.

Angela Jones
Acting Executive Director – Economy and Infrastructure  
January 2019

APPENDICES

A Plan showing right of way to be added and the section of public 
footpath no 363033 to be upgraded

B Committee report 31 March 2005
C Extract from Definitive Map and Statement
D An extract from “The Motor Cycle” published on 5 March 1953
E1&2 Maps submitted by applicant prior to Committee Meeting in November 

2018. 
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IMPLICATIONS

Staffing: Nil
Financial: Nil
Electoral Division:            Greystoke and Hesket – Tom Wentworth Waites
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

DC&R 30 July 2002 and 31 March 2005

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny.

BACKGROUND PAPERS

No background papers

Contact: Sandra Smith, Countryside Access Officer - Tel: (07920 711254)
E-mail: sandra.smith@cumbria.gov.uk

mailto:sandra.smith@cumbria.gov.uk
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